





Canada Revenue Agency proposes
non-resident declaration process

Earlier this summer, the Canada Revenue Agency (CRA) proposed for public
comment a declaration process for withholding tax for non-residents of Canada.

This process was proposed to assist payers in meeting the requirements of recent
amendments made to the Canada-United States Income Tax Convention. If enacted,
the proposed declaration process would pertain to any payer making dividend, interest,
or trust distribution payments to non-resident investors.

Under the modifications to the tax convention, payers could receive penalties for
failing to withhold tax at the non-treaty rate for non-resident investors. As part of
the declaration process to help payers avert these penalties, the CRA is also seeking
public comment on accompanying certification forms, which non-resident recipients
would have to complete and provide to the payer. These forms are designed to help
payers identify non-resident payees, and to determine if it is appropriate to apply the
treaty tax rate of withholding for payments.

Although this declaration process arose from the Canada-U.S. tax treaty, the CRA
has advised that it will apply the process to investors in any country that has a tax
treaty with Canada.

If the process is enacted as proposed, CIBC Mellon will on your behalf request
that non-resident payees complete a certification form. This will make certain that
eligible investors continue to receive the more favourable tax withholding rate as
identified in the tax treaty.

If a declaration form is not returned by the non-resident investor, CIBC Mellon
would be required to withhold Canadian tax at the statutory rate of 25 per cent.
(As per usual, CIBC Mellon will report any amount withheld on the NR-4 tax slip
issued at the end of the year.)

The CRA has asked the public to send comments on the proposed declaration
process by September 30, 2009. Once the CRA has released the final version of

this process, CIBC Mellon will confirm how it will comply on your behalf.

By Simon Lee, assistant vice president, tax




Handling the "unvotable” proxy

During the course of the 2009 proxy season there were a
number of occasions when CIBC Mellon received proxies for
positions that we were unable to tabulate. These “unvotable
proxies” generated a number of questions from our clients, so
it is important to understand how such unvotable proxies can
occur, and why CIBC Mellon cannot record them.

To understand how an unvotable proxy occurs, it is first
necessary to understand the process by which a financial
intermediary’s individual positions for proxy tabulation are
created and then recorded.

All financial intermediaries’ non-registered positions are held

in nominee accounts at CDS or DTC. Whenever there is a
shareholder meeting, CDS and DTC perform a share distribution
and send us a document known as an omnibus proxy, which
enables us to allocate shares to all financial intermediaries
holding a position in the associated security as of the meeting
record date. This share redistribution process provides the

legal basis for CIBC Mellon to create a votable position for, and
subsequently record, the votes of the financial intermediaries
through a paper or electronic proxy. In the example below, the
depository, holding three million shares, redistributes them to the
financial intermediaries as shown.

If, however, the financial intermediary itself holds shares for
additional financial intermediaries, National Instrument 54-101
requires that the financial intermediary redistribute these
shares through an additional redistributive proxy submitted to
the transfer agent. It is not enough to simply have the shares
voted by the actual owner.

Redistributive Proxy Process

Again using the example below, Financial Intermediary A
would have to submit an additional redistributive proxy so that
the additional financial intermediaries (in the final row) could
legally vote their proxies.

With no legal authorization, CIBC Mellon cannot tabulate
proxies for such positions because there is no legal basis to
create it on CIBC Mellon's records. In such cases, CIBC Mellon
will return the voting request to the record keeper which may
be in a position to follow up with the financial intermediary to
ensure that appropriate documentation is generated so these
shares can be voted on.

In many cases, the unvotable positions are small and typically
have minimal effect on the overall voting result, therefore not
creating much concern. If, however, the positions are large,
and the meeting is contentious, the most effective way for an
issuer to resolve unvotable shares is to use the services of a
proxy solicitation agent which has the resources to follow up
with financial intermediaries to ensure that all positions are
properly created so that they can be subsequently recorded.

What constitutes a valid proxy is governed by the Proxy
Protocol last updated by the Securities Transfer Association of
Canada (STAC) in 2007. It is therefore important for CIBC Mellon
to adhere to this protocol while tabulating your proxies, thus
ensuring all shareholder voting is recorded properly and in
compliance with proxy regulation.

By James Hinnecke, director, product management
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