
regulatorypulse
monthly newsletter

1	 hot issues 
2	 securities lingo brain teaser

New CEO/CFO Certifications Required for upcoming year-end filing
New rules on annual and interim certification filings came into effect on December 15, 2008.  Issuers with financial periods ending on or after 
this date will be required to use the new forms. 

National Instrument 52-109 – Certification of Disclosure in Issuers’ Annual and Interim Filings (the Instrument) and its Companion Policy 52-109CP 
(the Companion Policy) will repeal and replace the current certification rules and will expand the certification and disclosure requirements with 
respect to internal controls over financial reporting (ICFR). The Instrument will apply to all reporting issuers, other than investment funds, 
although venture issuers will continue to be subject to reduced requirements. 

The new requirements will apply in respect of annual filings, which means the issuer’s Annual Information Form (AIF), if any, its annual financial 
statements and its annual MD&A (including all documents and information that are incorporated by reference in the AIF), and interim filings, 
which means the issuer’s interim financial statements and its interim MD&A, for financial periods ending on or after December 15, 2008. The 
forms of certification prescribed under the certification rules which are repealed by the Instrument will continue to apply in respect of financial 
periods ending before December 15, 2008.

TSX Issuers
Currently, CEOs and CFOs of non-venture issuers are required to certify that:
•	 �the annual and interim filings do not contain any misrepresentations; 
•	 �the financial statements, together with the financial information included in the annual or interim filings, fairly present in all material 

respects the financial condition, results of operations and cash flow of the issuer; 
•	 �they have designed disclosure controls and procedures (DC&P) and ICFR or caused them to be designed under their supervision; 
•	 �they have caused the issuer to disclose in its MD&A any change in the issuer’s ICFR that has materially affected or is reasonably likely to 

materially affect the issuer’s ICFR; and 
•	 �on an annual basis, they have evaluated the effectiveness of DC&P and caused the issuer to disclose their conclusions as to the effectiveness 

of DC&P in its MD&A.

The Instrument provides that all issuers, other than venture issuers and investment funds, must establish and maintain DC&P and ICFR and 
use a control framework to design their ICFR. In addition to the certification requirements set out above, the CEO and the CFO of a non-venture 
issuer must certify:
•	 �the control framework used to design the issuer’s ICFR; 
•	 �that they are responsible for establishing and maintaining DC&P and ICFR; 
•	 �on an annual basis, that they have evaluated, or caused to be evaluated, the effectiveness of the issuer’s ICFR and caused the issuer to 

disclose their conclusions as to the effectiveness of ICFR in its MD&A; 
•	 �that the issuer has disclosed in its interim or annual MD&A any “material weakness” relating to the design of its ICFR and in its annual 

MD&A any “material weakness” relating to the operation of its ICFR existing at its financial year end and has included a description of 
any such weakness, the impact of such weakness on the issuer’s financial reporting and its ICFR, and the issuer’s current plans, if any, 
or any actions already undertaken to remediate such weakness (a “material weakness” is defined to mean a deficiency or combination 
of deficiencies in ICFR such that there is a reasonable possibility that a material misstatement of the reporting issuer’s annual or interim 
financial statements will not be prevented or detected on a timely basis); and 

•	 �on an annual basis, that they have disclosed to the issuer’s auditors and board of directors or audit committee any fraud involving 
management or employees who have a significant role in ICFR.

A non-venture issuer may limit the scope of the design of its DC&P or ICFR to exclude controls, policies and procedures of proportionately 
consolidated entities, variable interest entities or any business that the issuer acquired not more than 365 days before the end of the period to which 
the annual or interim filing relates. Limiting the design is only permitted, in the case of a consolidated or variable interest entity, where the certifying 
officers would not have a reasonable basis for making the certification due to insufficient access to such an entity and, in the case of a business 
acquired by the issuer, only in an annual certificate relating to the financial year in which the business was acquired and only in an interim certificate 
relating to the first, second or third interim period ending on or after the date the issuer acquired the business. The limitation must be disclosed 
in the issuer’s MD&A, together with summary financial information about such entity or business that has been proportionately consolidated or 
consolidated in the issuer’s financial statements. The CEO and CFO will also be required to certify that the issuer has made such disclosure.
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This bulletin is provided for informational purposes only. The Equicom Group is not providing advice, legal or otherwise, nor do we warrant the accuracy or completeness of this information or undertake to update. 
For further information, please consult your legal counsel.

What does ICFR represent?
Answer is in this bulletin.
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Issuers are not required to obtain from their external auditors a report concerning management’s assessment of the effectiveness of ICFR. This 
represents a divergence from US requirements and will reduce the costs faced by issuers.

The Companion Policy to the Instrument provides guidance as to suitable control frameworks for ICFR. Common frameworks include the 
COCO Framework published by The Canadian Institute of Chartered Accountants, the COSO Framework published by The Committee of 
Sponsoring Organizations of the Treadway Commission and the Turnbull Guidance published by The Institute of Chartered Accountants in 
England and Wales. The Companion Policy confirms that using a top-down, risk-based approach to ICFR and DC&P certification is appropriate. 
In addition, the Companion Policy provides guidance on how the use of third parties such as service organizations and specialists would 
affect the design and evaluation processes.

The Companion Policy provides additional guidance with respect to, among other things, evaluating the operating effectiveness of DC&P and 
ICFR, individuals who may sign the certificates, the role of the board of directors and audit committee in the design and evaluation of DC&P and 
ICFR and certain long term investments.

The forms available for TSX issuers are:

Annual:

FORM 52-109 F1 Certification on Annual Filings – Full Certificate
FORM 52-109 F1R Certification of Refiled Annual Filings
FORM 52-109 F1 – IPO/RTO Certification of Annual Filings Following an Initial Public Offering, 

Reverse Takeover or Becoming a Non-Venture Issuer
Interim:
FORM 52-109 F2 Certification of Interim Filings – Full Certificate
FORM 52-109 F2R Certification of Refiled Interim Filings
FORM 52-109 F2 – IPO/RTO Certification of Interim Filings Following an Initial Public Offering, 

Reverse Takeover or Becoming a Non-Venture Issuer

US Reporting Issuers

As is currently the case, issuers who comply with US rules on certification and ICFR will be exempt from the Instrument provided that they file 
the US certification and ICFR attestation report on management’s assessment of ICFR with the Canadian securities regulators.

TSX – Venture (TSX-V) Issuers

TSX-V issuers currently have blanket relief issued by the provincial securities regulators.  Venture issuers are not required to certify as to the 
design and effectiveness of DC&P or ICFR. This reduced certification has been maintained in the NI 51-109. Venture issuers will be allowed to file 
a “basic” certificate which will not include any representations regarding DC&P or ICFR. This certificate though must include a note to readers 
explaining that it does not include any representations as to DC&P and ICFR. In addition, a venture issuer will not be required to discuss the design 
or operating effectiveness of DC&P and ICFR in its annual and interim MD&A. 

The forms available for TSX-V issuers are:

Annual:

FORM 52-109 FV1	 Certification on Annual Filings – Venture Issuer Basic Certificate
FORM 52-109 F1 – AIF Certification of Annual Filings in Connection with Voluntarily Filed AIF

Interim:

FORM 52-109 FV2 Certification of Interim Filings – Venture Issuer Basic Certificate

Attached is the link to the latest on 52-109 certifications: 
http://www.osc.gov.on.ca/Regulation/Rulemaking/Current/Part5/rule_20081024_52-109_cert-of-disclosure.jsp

The 51-102 National Instrument (unofficial consolodated, but also the most recent version) can be found: 
http://www.osc.gov.on.ca/Regulation/Rulemaking/Current/Part5/rule_20081231_51-102_unofficial-consolidated.pdf

If you would like any of the English or French versions of these forms emailed directly to you, just advise your Equicom Account Executive  
or Account Coordinator.


